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SO ORDERED.

Dated: August 21, 2006

‘! JREDFIELD T. BAUM, SR
U.S. Bankruptcy Judge

IN THE UNITED STATES BANKRUPTCY COK
FOR THE DISTRICT OF ARIZON

Inre:

WESTERN MEDICAL, INC.,

PEBTOR'S MOTION
E OF DESIGNATED
OF THE DEBTOR TO HIGH

T AUCTION PURSUANT TO
3WITH LIENS TO ATTACH

Debtor.

SECTI
TO PRO

ring Date: August 15, 2006
ing Time: 11:00 a.m.

This matter cameNCourt pursuant to the "Debtor's Motion For Expedited
Sale Of Substantlall\/\l'l‘Sf\'I'he Debtor ets To High Bidder At Auction Pursuant To Section
363 With Liens Tc}\ta%fo\,\mmee " (the "Expedited Motion") filed by WESTERN

r and debtor-in-possession in the above-captioned case (the

record by goynsel on behalf of the Debtor, M&I Bank, Invacare Corporation, Sunrise Medical and
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its subsidiaries, the Official Unsecured Creditors Committee, and Apria Healthcare, Inc.
("Apria").

Notice of the Expedited Motion having been given to the twenty largest creditors,
to the Office of the United States Trustee, and to all interested parties; and such notice being due
and sufficient notice under the circumstances; and upon the entire record made at the hearing

before the Court with respect to the Expedited Motion, including all gwidenceé~proffered and

C. On June 2, the Debtor and Providential Holdings, Inc.

("Providential™) ente emc Se Agreement” which was attached to the "Debtor's
Motion To Sell Substanti I\I/v 0] Debtor's Assets Pursuant to Section 363 With Liens To
Attach M" whicl was filed with the Court on June 15, 2006 (the "Original Sale

On July 26, 2006, a hearing was held wherein the Court approved

%07vide @l e high bidder at auction. On July 27, 2006, the Court entered its Order

appowving'Debtor's Motion To Sell Substantially All Of The Debtor's Assets Pursuant To

Section 3/ With Liens To Attach To Proceeds And Setting Auction Sale” (the "Initial Sale

rderyWwherein the Court approved the sale of the Debtor's assets to Providential for the amount
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of $5,650,000, subject to adjustment only in the event that a reduction was provided for under the
APA based on diminished accounts receivable. Pursuant to the Initial Sale Order, the closing of
the sale to Providential was to close on August 2, 2006. In a minute entry associated with the
Initial Sale Order dated July 27, 2006, the Court reserved its decision concerning the scope of
releases provided to Sunrise and Invacare under the Sale Order. Providential failed to close on

August 2, 2006.

E. On August 11, 2006, the Debtor filed its Expédied Motion Rroposing to

)8 in the possession of the Debtor or the Debtor's customers. The Debtor has
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confirmed that the sale pursuant to this Order will not include the Leased Vehicles, but the Debtor
reserves the right to seek to assume and assign its agreements with Ford and GMAC in
accordance with the provisions of the Bankruptcy Code.

J. The objections by M&I, Sunrise and Invacare are resolved by their
agreement to the terms of this Order. Accordingly, all objections have been resolved and all

lienholders consent to the sale approved by this Order. Without limiting-any substantive rights

granted under the Initial Sale Order, this Order incorporates a géres of compxorgises and

additional releases among the Parties.

K. The Internal Revenue
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The Sunrise PMSI includes assignments to Sunrise at least from the following lenders: (i)
Citicapital; (ii) Preferred Capital; and (iii) VGM Financial Services.

0. Prior to the Petition Date, certain inventory subject to the Sunrise PMSI
and the Invacare PMSI was previously sold to Apria prior to the filing of the Bankruptcy Case.

Apria currently is holding $9,009 on account of the Invacare PMSI and $10,846 in connection

inventory. M
P. Pursuant to the "Final Order (1) AuiHopzing Secur d er Priority

A4
Post-Petition Financing Pursuant to 11 U.S.C. 8836 4, and/ 7(b), (U odifying The

Automatic Stay Pursuant To 11 U.S.C. 8363, (1) Sganting Ot elated Relief" (the

"Financing Order™), dated July 25, 2006, M

to provide 0,4500,000 in post-petition

jons stated therein. To date, M&I has

Any accounts receivable of the Debtor;

b) Any of the company's cash and cash equivalents;
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C) Any causes of action or litigation claims (including
the United Healthcare/Evercare arbitration claim) not related to the
assets purchased by Apria or the executory contracts or leases
assumed by Apria;

d) Any state and federal income tax carryforwards and

other tax attributes of the Debtor;

e) Any tax refunds due or available to fHe Debtor or

any tax attributes of the Debtor;

f)
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Deferred Leases under the APA on a pro rata basis after the Closing. Apria shall have sixty (60)
days after the Closing to determine if it will obtain the Deferred Leases. Formal assumption of
the Assumed Contracts and the Deferred Leases will be by separate motion to be filed by the
Debtor.

uU. Apria understands and agrees, to the extent applicable, to abide by the

requirements and recommendations set forth in the "Consumer Privacy OpudsmanReport to the

Court™" that was filed on August 1, 2006. In addition, Apria agrees
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Z. The offer by Apria represents the highest and best offer for the Debtor’s
assets, the purchase price is fair and reasonable, and constitutes fair consideration and reasonably
equivalent value under the Bankruptcy Code, Internal Revenue Code or other applicable federal
or state law.

AA. As a condition to the sale of the assets, Apria requires that the assets be

were or would be liable for liabilities of the Debtor.

BB. The Debtor is not affiliated
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EE.  Each of the foregoing findings by the Court will be deemed a finding of
fact if and to the full extent that it makes and contains factual findings and a conclusion of law if
and to the full extent that it makes legal conclusions.

Based upon the foregoing findings and conclusions, and good and sufficient cause
appearing therefor;

IT ISHEREBY ORDERED that:

es of any kind or nature, if any, including, but not limited to, any restriction on the use,
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voting, transfer, receipt of income or other exercise of any attributes of ownership (the foregoing
collectively referred to herein as (“Liens”) and all debts arising in any way in connection with any
acts of any of the Debtor, claims (as that term is defined in the Bankruptcy Code), obligations,
demands, guaranties, options, rights, contractual commitments, restrictions, interests and matters
of any kind and nature, whether arising prior to or subsequent to the commencement of these

cases, whether matured or unmatured, liquidated or unliquidated, whethe N\Or unknown,

and whether imposed by agreement, understanding, law, equity or gthefwise, incluging without

state of tydle/An or to any of the Assets.
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8. Each and every federal, state and local governmental agency or department
hereby is directed to accept any and all documents and instruments necessary and appropriate to
consummate the transactions contemplated by the APA.

0. If any person or entity that has filed financing statements or other

documents or agreements evidencing Liens on or interests in the Assets shall not have delivered
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of the Debtor; or (d) be responsible for any liability of the Debtor or for payment of any benefit
accruing to the Debtor, except as specifically provided for in the APA.
12. This Court retains jurisdiction: (a) to enforce and implement the terms and

provisions of the APA, all amendments thereto, any waivers and consents thereunder, and each of

the agreements executed in connection therewith; (b) to compel delivery of the Assets to Apria,
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being the intent of the Court that the APA and each such document, agreement or instrument be
authorized and approved in its entirety.

17. The APA and any related agreements, documents or other instruments may
be modified, amended or supplemented by the parties thereto in accordance with the terms thereof
without further order of the Court, provided that any such modification, amendment or

supplement is not material.

18.

he first $300,000 will be placed in a separate
terest-bearing account for which: (i) $250,000 will be earmarked
distribution to general unsecured creditors of the Debtor; and
(ii) $50,000 shall be earmarked for payment of attorneys' fees and

costs incurred by the Committee counsel, subject to court approval;
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b) Sunrise will receive $155,200 in full satisfaction of
its secured claim arising in connection with the Sunrise PMSI and
Invacare will receive $122,400 in full satisfaction of its secured
claims in connection with the Invacare PMSI. Both Sunrise and
Invacare will maintain their unsecured claims as provided in

Paragraph 22. Notwithstanding the foregoing, the estate

$10,000 as a carve-out against the payment made jg 3unrise on

s,

account of the Sunrise PMSI claim for allowed @xpehsesNncurred

nse and {nvacare. The Reserve will be held by the estate
liens and security interests of M&I and no
distribution of the Reserve shall be made for any purpose absent
foxther order of the Court.

d) All remaining Net Sale Proceeds will be distributed

indefeasibly to M&I on account of its allowed secured claim.
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22. Sunrise is hereby allowed a general unsecured claim in the amount of
$3,843,839.18. Invacare is hereby allowed a general unsecured claim in the amount of
$3,703,223.36.

23.  With respect to asserted secured claims against the Debtor regarding

unpaid prepetition payroll taxes, interest, and penalties allegedly owed to the Internal Revenue
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heirs, personal representatives, successors and assigns, from and all liability from any claims,
defenses, demands, liabilities and obligations, damages, actions, causes of action, setoffs,
recoupments, costs and expenses (including, without limitation, attorney’s fees), known or
unknown, past or present, fixed or contingent, liquidated or unliquidated arising from or related to

the Debtor, its estate, C&S Investments, and any business dealings regarding those entities,

actual expeyises that accrue in relation to the Debtor's reduced operations through the Closing

t no later than the close of business on August 25, 2006. The release and limitation of
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surcharge claims pursuant to Bankruptcy Code 8506(c) provided through the Original Sale Order
and this Order expressly excludes surcharge claims which may be assertable by the estate against
M&I for unpaid attorneys' fees and costs incurred by Osborn Maledon as counsel for the Debtor.
No other expenses of the estate may be pursued via surcharge under Bankruptcy Code 8506(c)

except as otherwise provided in this paragraph.

28. Nothing in this Order shall be deemed to limit, mod 83se, or waive

31. The Courtada ota isdiction to enforce this Order according to

its terms.

32. réements and>xompromises as read before the Court on August 15,

2006, and as embodied\n Ortder Wwert entered into in good faith and are fully memorialized in
As provided by Bankruptcy Rule 6004(g), this Order shall be effective and
rhediately upon entry and there shall be no stay.

IS SO ORDERED.

ENTERED this day of , 2006.

HONORABLE REDFIELD T. BAUM
Chief United States Bankruptcy Judge
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APPROVED AS TO FORM
AND CONTENT:

QUARLES & BRADY STREICH LANG LLP

Renaissance One
Two North Central Avenue
Phoenix, AZ 85004-2391

By /s/ Lori Winkelman for
Brian Sirower

Attorneys for M&I Marshall & llsley Bank

OSBORN MALEDON PA
2929 North Central Avenue, 21st Floor
Phoenix, Arizona 85012

By /s/ Jason J. Romero for
Brenda K. Martin

Attorney for Debtor

PACHULSKI, STANG, ZIEHL, YOUN

10100 Santa Monica Boulevard
Suite 1100

Los Angeles, California 9006

By /s/ Ira D. Kharasch
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HEBERT SCHENK P.C.
4742 North 24th Street

Suite 100
Phoenix, Arizona 85016-4589

By /s/ Mark W. Roth
Mark W. Roth

Attorneys for Invacare

LEWIS BRISBOIS BISGAARD & SMITH LLP
650 Town Center Drive, 14th Floor
Costa Mesa, California 92626

By /s/ Annie Verdries
Annie Verdries

Attorneys for Apria

FENNEMORE CRAIG
3003 North Central Avenue, Suite 2600
Phoenix, Arizona 85012-2913

By /s/ Bryan A. Albue
Bryan A. Albue

Attorneys for Airgas

Reviewed by:

ATES TRUSTEE
204

;7 Lagry Yatson
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